
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

DLno & Art iets Automatlc Transnission Co.,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1977 & L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conunission, that he is over 18 years of ager and that on the
15th day of Apri l ,  1985, he served the within not ice of DecisLon by cert l f ied
mai l  upon Dino & ArtLers Automatlc Transmission Co.,  Inc.,  the pet i t loner ln
the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpald l rrapper addressed as fol l -ows:

Dlno & Art iers Automatic Transmission Co.,  Inc.
Route 22
Croton Fal l -s,  NY 10519

and by depositing same encl-osed Ln a postpald properly addressed wrapper in a
post off ice under the exclusi .ve care and custody of the Unlted States Posta1
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

saLd addressee is the pet l . t ioner
saJ.d wrapper is the last known address

Sworn to before me this
15 th  day  o f  Apr i1 ,  1985.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Dino & Art lers Autonat ic ?ransmisslon Co,,  Inc.

for Redeterml-nation of a Deflclency or Revislon
of a Determination or Refund of CorporatLon
Franchise Tax under Article 9A of the Tax Law for
the Years L977 & L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrlsslon, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the within not ice of Decislon by cert i f ied
naiL upon John E. Russi, the representatLve of the petitioner ln the within
proceeding, by encloslng a true copy thereof Ln a securely sealed Postpaid
lrrapper addressed as fol lows:

John E. Russi
John E.  Russ i  &  Co. ,  CPArs
208 Greenwood Ave. ,  P .O.  Box  132
Bethe l ,  CT 06801

and by depositing same enclosed Ln a postpaid properly addressed wrapper Ln a
post offlce under the excl-usive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitloner hereln and that the address set forth on sald ltrapPer ls the
last known address of the representative of the Petitloner.

Sworn to before me this
15 th  day  o f  Apr t l - ,  1985.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  T 2 2 2 7

Apr l l  15 ,  1985

Dino & Art iets Automatlc Transmission Co.,  Inc.
Route 22
Cro ton  Fa l1s ,  NY 10519

Gentl-emen:

Pl-ease take not lce of the Decision of the State Tax Conmission enclosed
herewith.

You have nor^r exhausted your right of review at the admLnistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revlelil an
adverse decision by the State 1"1 Qommission may be instituted only under
Artlcle 78 of the Civll- Practice Law and Rules, and must be connenced Ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thls not ice.

Inquiries concerning the computation of tax due or refund aLlowed in aecordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unit
Building /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours'

STATE TAX COMMISSION

cc:  Pet i t ioner fs  Representa t ive'John 
E.  Russ i

John E.  Russ l  &  Co. ,  CPAfs
208 Greenwood Ave. ,  P .O.  Box  132
Bethe l ,  CT 05801
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

:
In the Matter of the Petltlon

o f
:

DINo & ARTIE'S AUToMATTC TRAI.ISMISSTON C0., rNC. DECTSToN
:

for RedeterminatLon of a Deficlency or for
Refund of Corporatlon Franchise Tax under :
Artlcle 9-A of the Tax Law for the Years 1977
and 1978.  :

Pet i t loner,  Dino & Art iefs Automatlc Transmlssl-on Co.,  Inc,,  Route 22'

Croton Fal ls,  New York 10519, f i led a pet i t lon for redetermlnat ion of a def lc leney

" or for refund of corporation franchlse tax under Artlcl-e 9-A of the Tax Law for
I

l
the years L977 and 1978 (FiLe No. 40040).

A fornal hearing was held before Frank lJ. Barrie, Ilearing 0fficer' at the

offices of the State Tax Commlssion, T'lyo l{orld Trade Center, New York' New

' 
York, on July 26, 1984 at 9:15 A.M. Pet i t ioner appeared by John E. Russi &

Co.,  CPArs (John E. Russl,  CPA). The Audlt  Dlvis ion appeared by John P. Ihrgan,

Esq. (Deborah Dnyer,  Esq.r of  counseJ-).

ISSUE

Whether the Audit Dlvlsion properLy denled petitlonert s L977 and 1978

refund requests on the basis that they were untimely filed.

FINDINGS OF FACT

I. Pet l t loner,  DLno & Art lers Automatlc Transmission Co.,  Inc. '  by a

letter dated May L2, L982, which was received by the Audlt DLvlslon on May 17,

L982, requested a refund of corporatlon franchlse tax in the anount of $1 1272.00

for L977. Petltloner explalned that lts former accountants failed to claim

Lnvestment tax credits on Lts L977 tax return on the purchase of nill lng
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machLnes. By a separate Letter aleo dated llay L2, 1982, which was recelved by

the Audit Divislon on May 17, L982, petitl-oner requested a refund of corPoration

franchlse tax ln the amount of $41628.00 for 1978. Pett t loner explalned that

its former accountants failed to cl-alm investment tax credlts on l-ts 1978 tax

return on the purchase of varlous manufacturlng equlpment.

2, Pet i t loner clalned lnvestment tax credlts of $6,45O.76 and $15r6L9.23

on its federal corporation income tax returns for L977 and L978, respectlvely.

However, it fal-led to claim any lnvestment tax credits on lts New York corporatlon

franchlse tax reports for L977 and, 1978 which were filed on June 15, 1978 and

March 19, L979, respect ively.  I ts tax returns for the years at issue were

prepared by t ts former cert l fLed publ lc accountant.

3. The Audit Dlvlslon denied petitionerrs refund requests for L977 arrd'

1978 in separate let ters,  both dated August 31, L982. The let ters explalned

that (1) the flnal date for fll lng an amended, 1977 report was June 15, 1981,

three years from when the 1977 report  was f i led (or June 15, 1978),  and (11)

the flnal- date for flltng an amended L978 report was March 19, 1982, three

years from when the 1978 report  was f i led (or March 19, L979).  Because the

L977 and, 1978 refund requests (which, ln effect, amended the 1977 and 1978 tax

reports) were not flled untll- May 17, L982, they were treated as untlnely by

the Audit Dlvlslon.

4. Petitioner malntains and servlces transmlssions and has contracts to

provide such servlces to varlous munlcipalltles. Dlno Magalettor who ls

president and naJorlty shareholder of petltloner, assumed responsiblllty for

pet l t ionerts f lnances after the years at lssue. He discovered that the corpora-

tionrs flnancial condltion was Ln dLsorder and hired a new accountant for the
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corporation. According to hls testimony, he has managed "to keep lt (petltloner)

au-ve" and save thlrty to forty Jobs.

5. Mr. Magaletto testified that he is unabl-e to locate the accountant ltho

falLed to clalm the lnvestment tax credits on pet l t ionerrs tax rePorts for the

years at lssue.

coNctusroNs or LAht

A. That pet l t lonerrs cLaims for refund of corporat ion

L977 and 1978 were not flLed wlthln the perlod of linltatlon

Law $1087(a) and were not t l -mely f l led.

B. That, therefore, the Audlt DLvislon properly denled

franchlse tax

set forth ln

for

Tax

and. L97B refund requests.

C. That the pet i t lon of Dlno &

ls denled.

DATED: Albany, New York

APR 15 1985

pet l t lonert  s 1977

Art iers Automatlc Transmlesion Co.,  Inc.

STATE TAX COMMISSION

PRESIDENT


